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Plaintiff-appellant State of Hawai‘ appeals fromthe
July 26, 2000 judgnment of the district court of the second
circuit, the Honorable John T. Vail presiding, convicting
Hydel ene Batson of and sentencing her for the offense of assault
against a police officer, in violation of Hawai‘ Revised
Statutes (HRS) 8§ 707-712.5. On appeal, the prosecution argues
that the district court erred by suspending twenty-five days of
the mninmumthirty-day jail sentence nandated by HRS § 707-712.5.

For the reasons discussed herein, we affirmthe

district court’s judgnent and sentence.



Hawai ‘i

. BACKGROUND

On Novenber 24, 1999, Plaintiff-appellant State of

filed a conpl ai nt agai nst Def endant - appel | ee Hydel ene

Bat son for one count of assault against a police officer in

violation of HRS § 707-712.5. On July 26, 2000, following a

jury-waived trial, the district court found Batson guilty as

char ged.

The court sentenced Batson to a thirty-day jail

sentence, as required by HRS 8§ 707-712.5, but suspended twenty-

five days of the sentence. The court al so placed Batson on

probation! and ordered her to performfifty hours of comrunity

service within ninety days.

The prosecution tinely filed a notice of appeal on

August 14, 2000.

1
day jail

Accordingly, pursuant to HRS § 706-624(2)(a) (1993), the thirty-
term was actually a condition of probation. See State v. Sumera, 97

Hawai i 430, 435, 39 P.3d 557, 562 (2002). HRS § 706-624(2) (1993) states in

rel evant

part:

Di scretionary conditions. The court may provide, as further
conditions of a sentence of probation, to the extent that the
conditions are reasonably related to the factors set forth in
section 706-606 and to the extent that the conditions involve only

deprivations of liberty or property as are reasonably necessary
for the purposes indicated in section 706-606(2), that the
def endant :

(a) Serve a term of inprisonment not exceeding one year in

felony cases, and not exceeding six nonths in

m sdemeanor cases; provided that notwi thstandi ng any
ot her provision of |aw, any order of inmprisonment
under this subsection that provides for prison work
rel ease shall require the defendant to pay thirty per
cent of the defendant’'s gross pay earned during the
prison work release period to satisfy any restitution
order. The paynment shall be handled by the adult
probation division and shall be paid to the victim on
a mont hly basis[.]
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1. STANDARD OF REVI EW

“[T]he interpretation of a statute . . . is a question

of law reviewable de novo.” State v. Kaufman, 92 Hawai ‘i 322,

326, 991 P.2d 832, 836 (2000) (citations omtted, brackets in
original).

[11. DI SCUSSI ON

The di spositive issue on appeal is whether the district
court erred by suspending a portion of Batson’s thirty-day
sentence, pursuant to HRS 8§ 707-712.5.2 The prosecution argues
that the |anguage of HRS § 707-712.5 is plain, unanbi guous, and
conclusive, that the legislature intended this specifically
prescri bed sentence to be served. The prosecution therefore
asserts that the trial court did not have the discretion to
suspend any portion of the mnimumthirty-day sentence, and thus,
the sentence inposed by the trial court is an illegal sentence.
Bat son, on the other hand, argues that the |anguage of HRS § 707-
712.5 does not limt the trial court’s discretion to suspend the

m ni mum sent ence.

2 HRS § 707-712.5 (2001) provides in relevant part:

Assault against a police officer. (1) A person commts the
of fense of assault against a police officer if the person
(a) Intentionally, knowi ngly, or recklessly causes bodily
injury to a police officer who is engaged in the
performance of duty; or
(b) Negligently causes, with a dangerous instrument,
bodily injury to a police office who is engaged in the
performance of duty.

(2) Assault of a police officer is a m sdeneanor. The court
shall, at a mnimum sentence the person who has been
convicted of this offense to imprisonment for no | ess than
thirty days.
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It has | ong been held that:

When construing a statute, the starting point is the

| anguage of the statute itself. Ri chardson v. City & County
of Honolulu, 76 Hawai‘i 46, 63, 868 P.2d 1193, 1210,

reconsi deration denied, 76 Hawai‘i 247, 871 P.2d 795 (1994)
The court's "forempst obligation is to ascertain and give
effect to the intention of the legislature,” Crosby v.
State Dept. of Budget and Finance, 76 Hawai‘i 332, 340, 876
P.2d 1300, 1308 (1994), cert. denied, 513 U.S. 1081, 115
S.Ct. 731, 130 L.Ed.2d 635 (1995) (internal quotation marks
and citations omtted), which we discern primarily fromthe
| anguage of the statute itself, although we may consider

ot her sources. Shimabuku [v. Montgomery Elevator Co.], 79
Hawai i [352,] at 357, 903 P.2d [48,] at 52. "[We must

read statutory | anguage in the context of the entire statute
and construe it in a manner consistent with its purpose.”
Mat hewson v. Aloha Airlines, Inc., 82 Hawai‘i 57, 71, 919
P.2d 969, 983 (1996) (citation and internal quotation marks
omtted).

State v. Vallesteros, 84 Hawai ‘i 295, 300, 933 P.2d 632, 637

(1997) (bracketed naterial added).
This court has adopted a three-step approach when

Interpreting statutes that appear to relate to the sane subject

matt er:
First, legislative enactments are presunptively valid and
"should be interpreted [in such a manner as] to give them
effect." State v. Spencer, 68 Haw. 622, 624, 725 P.2d 799,

800 (1986) (citation omtted). Second, "[l]aws in pari
mat eri a, or upon the same subject matter, shall be construed

with reference to each other. MWhat is clear in one statute
may be called in aid to explain what is doubtful in
another.” HRS § 1-16 (1985); Kam v. Noh, 70 Haw. 321, 325

770 P.2d 414, 417 (1989). Third, "where there is a 'plainly
irreconcil able' conflict between a general and a specific
statute concerning the same subject matter, the specific

will be favored. However, where the statutes sinply overlap
in their application, effect will be given to both if
possi bl e, as repeal by inplication is disfavored." Mahiai

v. Suwa, 69 Haw. 349, 356-57, 742 P.2d 359, 366 (1987)
(citations omtted).

Ri chardson v. Gty and County of Honol ulu, 76 Hawai<i 46, 54-55,

868 P.2d 1193, 1201-02, reconsideration denied, 76 Hawai ‘i 247,

871 P.2d 765 (1994), judgnent aff’'d 124 F.3d 1150 (9" Gr. 1997)

(brackets in original).



A. Pl ai n Meani ng

The offense of assault against a police officer,

pursuant to HRS 8 707-712.5, provides:

(1) A person commts the offense of assault against a
police officer if the person:
(a) Intentionally, knowi ngly, or recklessly causes

bodily injury to a police officer who is engaged
in the performance of duty; or

(b) Negligently causes, with a dangerous instrunment,
bodily injury to a police officer who is engaged
in the performance of duty.

(2) Assault of a police office is a m sdeneanor. The
court shall, at a mnimum sentence the person who has
been convicted of this offense to inmprisonment for no
less than thirty days.

(Enmphasi s added.)

Because a conviction under HRS 8§ 707-712.5 is a
m sdeneanor, it is subject to HRS § 706-605. HRS § 706-605 sets
forth the “Authorized dispositions of convicted defendants,” and
provides in relevant part, “In addition to any disposition
authorized in subsection (1) of this section, the court may
sentence a person convicted of a m sdeneanor or petty m sdemeanor

to a suspended sentence.” HRS § 706-605(3) (1993 & Supp. 2000)

(enmphasi s added).

A “sentence” is defined as, “The judgenent formally
pronounced by the court or judge upon the defendant after his
conviction to be inflicted, usually in the formof a fine,

i ncarceration, or probation. . . .” Black’s Law Dictionary 1362
(6" ed. 1990).

Here, the statute does not specifically state that the

convicted “shall serve” the m nimum sentence, nor does the

statute explicitly limt the court’s ability to suspend a
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sentence. The |language of the statute sinply states that the
court shall *“sentence” the convicted to no less than thirty days
i mprisonnment. Thus, under a plain nmeaning analysis, the
sentencing court may sentence Batson to a suspended sentence.
Moreover, HRS § 707-712.5, when read in concert with
rel evant sentencing statutes found in chapter 706 of the HRS
allows a court to sentence a defendant convicted of assaulting a
police officer either to a “definite” prison term so long as it
is at least thirty days, see HRS § 706-663 (1993),2% or to
probation, subject to up to six nonths as a special condition, so
long as it is at least thirty days, see HRS § 706-624(2)(a). In
this case, Batson’s jail termwas a | awful condition of
probati on, and such a probation sentence is not inconsistent with
HRS § 707-712.5.

B. Laws in Pari Materia

Despite this clarity, even if we assune that HRS § 707-

712.5 is anbiguous, a review of the laws in pari materia, i.e.,

on the same subject matter, does not alter the plain nmeaning
interpretation of this statute. Inasmuch as HRS 88 707-712.5 and

706- 605 each pertain to the sentencing authority of the

3 HRS & 706-663 provides:

Sentence of imprisonment for misdemeanor and petty misdemeanor.
After consideration of the factors set forth in sections 706-606
and 706-621, the court may sentence a person who has been
convicted of a m sdemeanor or a petty m sdemeanor to inprisonnment
for a definite termto be fixed by the court and not to exceed one
year in the case of a m sdemeanor or thirty days in the case of a
petty m sdemeanor.
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sentenci ng court on m sdenmeanor offenses,

statutes as laws in pari materi a.

we review those

W note that when the legislature has intended to carve

out an exception to HRS § 706- 605,

so. For exanpl e,

that a defendant convicted of a first offense “shal

m ni mum sentence of forty-eight hours.

a repeat offender “shall serve”
4 HRS § 709-906 (1993 & Supp
(1) It shall be unl awful

concert,

member, or
of a police officer

(5)
comply with
under
shal |

For

(a)

For
subsequent
year of
shal |

(b)

days.

Upon conviction and sentencing of
t he defendant

court shall order that

a mninmmjail

2001) states in relevant

for
to physically abuse a famly or
to refuse conmpliance with the | awful
under

order

it has been express when doi ng

HRS § 709-906 (1993 & Supp. 2001)“ provides

serve” a
Al so under this statute,

sentence of thirty

part:
any person, singly or in
househol d
order
subsection (4).

Abuse of a famly or household menmber and refusal to
the | awful
subsection (4) are m sdemeanors and the person
be sentenced as foll ows:

the first
serve a mnimumjai
forty-eight
a second offense and any ot her
of fense that
the previous offense,
be termed a "repeat
serve a mnimum jail

of a police officer

of fense the person shal
sent ence of

hours; and

occurs within one
the person
of fender" and
sentence of thirty
t he defendant, the
i mmedi ately be

incarcerated to serve the mandatory m ni mum sentence

i mposed
to bail

court
speci al

pendi ng appea

Whenever a court
subsection (5), it
of f ender

(6)

the court

t he def endant
pur suant
may stay the inposition of
circunmstances exist.

provi ded that

may be adm tted
to chapter 804. The
the sentence if

sentences a person pursuant to
al so shall
undergo any avail able domestic violence
intervention prograns ordered by the court.
may suspend any portion of a jai

require that the

However,
sentence,

except for

t he mandatory sentences under

subsection

(5)(a) and (b)

upon the condition that
remain arrest-free and conviction-free or

t he def endant
compl ete

court-ordered intervention.

(Emphases added.)



days. See id. Cearly the legislature intended that persons
convi cted under HRS 8§ 709-906 actually serve their terns of
i npri sonment .

The | egi slature has al so expressly carved out
exceptions in other sentencing statutes. See HRS § 291E-61(b)
(Supp. 2001) (“A person commtting the offense of operating a
vehi cl e under the influence of an intoxicant shall be sentenced

as follows without possibility of probation or suspension of

sentence . . . .” (Enphasis added.)); HRS § 712-1200(4) (1993 &
Supp. 2001)° (an individual convicted of a second of fense of

prostitution will be sentenced to a term of inprisonnment of

5 HRS § 712-1200(4) (1993 & Supp. 2001) provides:

A person convicted of commtting the offense of prostitution

shall be sentenced as follows:

(a) For the first offense, when the court has not deferred
further proceedings pursuant to chapter 853, a
mandatory fine of $500 and the person may be sentenced
to a termof inmprisonment of not nmore than thirty days
or probation; provided that in the event the
convicted person defaults in payment of the $500 fine
and the default was not contumaci ous, the court may
sentence the person to perform services for the
community as authorized by section 706-605(1).

(b) For any subsequent offense, a mandatory fine of $500
and a term of inprisonnment of thirty days or
probation, without possibility of deferral of further
proceedi ngs pursuant to chapter 853 and without
possibility of suspension of sentence

(c) For the purpose of this subsection, if the court has
deferred further proceedi ngs pursuant to chapter 853
and notwithstandi ng any provision of chapter 853 to
the contrary, the defendant shall not be eligible to
apply for expungement pursuant to section 831-3.2
until four years followi ng discharge. A plea
previously entered by a defendant under section 853-1
for a violation of this section shall be considered a
prior offense. When the court has ordered a sentence
of probation, the court may inmpose as a condition of
probation that the defendant conmplete a course of
prostitution intervention classes; provided that the
court may only inpose such condition for one term of
probati on.
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thirty days, "without possibility of suspension of sentence or

probation.” (Enphasis added.)”); HRS § 712-1241 (Supp. 2001)
(“the person convicted shall be sentenced to an indeterm nate
termof inprisonment of twenty years with a mandatory m ni mum
termof inprisonment, the length of which shall not be |less than
one year and not greater than ten years . . . . The person

convicted shall not be eligible for parole during the nandatory

termof inprisonnent.” (Enphasis added.)).

In Batson’s case, HRS § 707-712.5 directs the court to
sentence the convicted defendant to a mninmumof thirty days of
i mprisonnment. HRS § 707-712.5 does not expressly prohibit the
sentencing court the discretion to suspend a sentence. Thus, the

above-nmentioned laws in pari materia support the plain nmeaning of

HRS § 706-605 that the sentencing court maintained the discretion
to suspend Batson’s sentence.

C. Leqgi sl ative H story

The prosecution argues that the | egislative history of
HRS § 707-712.5, found in Stand. Comm Rep. No. 1203-90, in 1990

House Journal at 1315-16,°% shows that the | egislature intended

6 Standi ng Comnmittee Report 1203-90 in 1990 House Journal states:

The purpose of this bill is to add assaults against police
officers to Section 707-711, thereby making them Class C
felonies. This bill seeks to impose the same sanctions for
assaults against police officers as assaults against
correctional workers and teachers.

Your Committee received testimny in support of this bil
fromthe State Attorney General’s Office, the Prosecuting
Attorneys and Police Chiefs of the City and County of

Honol ul u and the Counties of Kauai, Maui and Hawai ‘i, the
State of Hawai‘ Organization of Police Officers, and
i ndi vi dual police officers. Testimony against this bill was

(continued. . .)
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the thirty-day inprisonnent to be served. The prosecution
argues:

Al t hough the Comm ttee on Judiciary amended the origina

bill to reclassify Assault Against a Police Officer froma
class C felony to a m sdemeanor, the comm ttee conpensated
this action by attaching to the offense a m ni mum penalty of
imprisonment for thirty days. Suspending any portion of
this sentence as the lower court did in the present case
dilutes the force the |legislature intended for this law to
have.

The | egislative history does indicate an initial
intent to place assaults against police officers in the sane
category as assaults against correctional workers and educati onal

wor kers (constituting second degree assault under HRS § 707-711).

5(...continued)
received fromthe Public Defender’'s Office

Your Committee will not seek to explain in this report its
rationale for the creation of special categories of assaults
agai nst correctional workers and teachers. Your Commttee
notes its generally steadfast aversion to creating speci al

cl asses of persons receiving greater protection under the

| aws t han ot hers. Police officers, nore than nost citizens,
are trained and equi pped to handle violent situations, and
because assaults against police officers typically occur in
the heat of the moment with little regard for the
consequences, there remains roomto doubt whether this
measure will have the deterrent effect intended. Yet,
changing times require changing views, and in this instance
it appears that police officers, and society in general, may
benefit from a measure imposing m nimum penalties for
assaulting police officers, which penalties may offer sone
addi ti onal measure of protection in what is admttedly a
hazar dous profession.

Your Committee finds that a separate category of assault
agai nst police officers should be created, however, the
of fense should be categorized as a m sdemeanor, with a
m ni num sentence of imprisonment for thirty days. Your
Commi ttee has amended this bill accordingly.

Your Committee on Judiciary is in accord with the intent and
purpose of S.B. No. 1146, as amended herein, and recommends
that it pass Second Reading in the form attached hereto at
S.B. No. 1146, H.D. 1, and be placed on the cal endar for
Third Readi ng
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However, the legislative history al so acknow edged t he
classification of an assault against a police officer as a

m sdeneanor instead of a felony. The |egislature explained,

“Your Conmmittee finds that a separate category of assault agai nst

police officers should be created[;] however, the offense should

be cateqorized as a nisdeneanor, with a m ni rum sentence of

i mprisonnment for thirty days. Your Conmmttee has anended this
bill accordingly.” Stand. Conm Rep. No. 1203-90, in 1990 House
Journal at 1316 (enphasis added). Here, the legislature
recogni zed the difference between the proposed bill and the final
formof the anmended bill. Nonetheless, when faced wth the
statute’s wording and the application of HRS § 706-605, the
legislature failed to expressly limt the power of a sentencing
court to suspend part of the m ninmm sentence under HRS 8§ 707-
712.5. Thus, the legislative history does little to support the
contention that the legislature intended to carve out an
exception to HRS § 706-605 for HRS § 707-712. 5.

| nasnmuch as the plain | anguage of HRS § 707-712.5 does
not restrict the court’s ability to suspend part of the m ni num

sentence, and the laws in pari nmateria and | egislative history do

not contradict the plain |anguage interpretation of HRS § 707-
712.5, we conclude that courts are not prohibited from suspendi ng

part of the mninmumjail sentence under HRS § 707-712.5.
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V.  CONCLUSI ON

For the foregoing reasons, we affirmthe district
court’s July 26, 2000 judgnment and sentence of Hydel ene Batson

for assault of a police officer, pursuant to HRS § 707-712.5.

On the briefs:

Benjam n M Acob,
Deputy Prosecuting
Attorney, for
plaintiff-appellant

Rose Anne Fl etcher,

Deputy Public Defender,
for def endant - appel | ee
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